IN THE UNI TED STATES DI STRI CT COURT
FOR THE WESTERN DI STRI CT OF TENNESSEE
VESTERN DI VI SI ON

ALBERT RHEA and GARY SCHOONOVER,
Plaintiff,

VS. No. 04-2554MV

DOLLAR TREE STORES, | NC, DONNA

CARLO, JI M STEPHENS, and STEVE
Me DONNELL,

N N N N N N N N N N N

Def endant .

ORDER GRANTI NG PLAI NTI FFS® MOTI ON TO AMEND COVPLAI NT

Before the court is the July 26, 2004 notion of the plaintiffs
pursuant to Rule 15 of the Federal Rules of CGCivil Procedure for
|eave to anend their conplaint to add six additional factual
allegations to their conplaint. The defendants oppose the
anmendnent on the grounds that the amendnent woul d be futil e because
the plaintiffs did not exhaust their admnistrative renedies as to
a sex-stereotyping claimand did not tinely file a lawsuit setting
forth a sex-stereotyping claim The notion was referred to the
United States Magistrate Judge for determ nation

Rul e 15(a) provides that |eave to anend a pl eading “shall be
freely given when justice so requires.” Under Rule 15(a), the court
has sone discretion in allowi ng anendnents. Factors to consider
i nclude prejudice to the opposing party, delay, and futility of
amendnents. Foman v. Davis, 371 U. S. 178, 182 (1962).

On January 13, 2004, both plaintiffs filed charges of



discrimnation with the Equal Enploynent Opportunity Commi ssion
(“EECC’). Both charges all eged:

My store nmanager, [sic] nade statenents in front of other
conpany enpl oyees about ny sexual orientation and ny
relati onship with anot her enpl oyee as well as referredto
nme usi ng profane | anguage. Since that tinme, nmy terns and
condition of enploynment have been different from other

enpl oyees. | believe that | have been discrimnated
agai nst because of my Sexual Orientation in violation of
Title VI

(Defs.” Mem in Opp. to Pls.” Mdt. to Anend, Exs. A and B.) In

addition, both plaintiffs checked boxes on their conplaint forns

indicating that they were discrimnated against based on “sex.
(1d.) On January 14, 2004, the EEOC i ssued a Di sm ssal and Notice
of Rights to sue. Thereafter, on April 12, 2004, the plaintiffs
filed the present enploynment discrimnation conplaint against the
defendants alleging violation of Title VIl of the Civil R ghts Act,
42 U. S.C. 8 2000e et seq., violation of the Tennessee Hunman Ri ghts
Act, Tenn. Code Ann. 8 4-21-101 et seq., defamation, intentional
econoni ¢ harm breach of contract, retaliatory di scharge, and civil
conspi racy. The conplaint alleges that the plaintiffs were
“subjected to adverse enploynment action based upon their sexua
orientation” in violation of Title VII of the Cvil R ghts Act.
(Conpl. at 1 24.)

The plaintiffs nowseek to amend their conplaint to all ege the
foll owi ng additional facts to suppl enent the factual allegations in

the original conplaint:

1. Carlo constantly used | anguage and actions towards

2



the Plaintiffs regarding their sex, and their gender non-

conform ng behavi or and appearance. Carl o repeatedly
made conments and did acts such as:
a. “You got a hair cut. Your [sic]looking nore
like a man now.”
b. VWhen Schoonover bleached his hair, Carlo

stated, “Oh, your [sic] trying to copy ne.”
c “I mght know sonebody | can set you up with.”
d. “For a couple of gay guys you do a good job.”
e. “l’ve got a Valiumif you need to cal mdown.”
f “For a couple of gay guys, you’ re okay.”
g Hol di ng the door open for them

2. After making their initial conplaints to Stephen and
McDonnel I, Schoonover was pronpted to assistant store
manager, and then Carlo told himif he wanted to keep his
job, he needed to keep his nouth shut about sexual
har assnent .

3. Wen Schoonover was transferred to another store, the
new store manager in Southhaven, M ssissippi, Carol
Wodard, told him regarding his pink shirt, that “pink
is okay for a queer.”

4. The Defendant [sic] repeatedly nade conplaints to
St ephens, MDonnell, and Dollar Tree's hunman resources
departrment all to no avail. Nei t her Stephens nor
McDonnel | returned the Plaintiffs’ calls, and when seei ng
the Plaintiffs in a store, they would not talk to the
Plaintiffs about their conplaints.

5. Stephens and McDonnell turned a blind eye to Carlo’s
actions, and gave tacit approval of said actions.
St ephens and McDonnel | never investigated the Plaintiffs’
conplaints, and in fact, caused the Plaintiffs to have
their hours reduced, and placed the Plaintiffs in
situations that led to their term nation from Dollar
Tr ee.

6. Dollar Tree's Human Resources office, including Chris
Nygren, nerely transferred the Plaintiffs to other
| ocations “to put an end” to the Plaintiffs’ conplaints,
not the harassnent itself.”
(Pl's.” Mem of Law Supp. Pls.” Mdt. to Anend Conpl. at 4-5.) The

plaintiffs assert that the “anended conplaint wll address the



techni cal aspects of the pleading and will allege additional facts
to show that the Defendants [sic] are entitled to relief.” (1d. at
6.) They further assert that the facts alleged in the origina
conplaint were sufficient to put the defendants on notice of a
Title VII clai meven though the exact | anguage of the statute, that
is “sex,” was not used. (1d.)

The defendants have filed a notion to dismss the origina
conplaint for failure to state a claim The basis of their notion
to dismss is that the facts alleged in the plaintiffs’ conplaint
are not sufficient to give rise to a claim of sex-stereotyping
based on the plaintiffs’ gender but nerely relate to their “sexual
orientation.” The defendants point out that a “sexual orientation”
claimdiffers froma “sex-stereotyping” claim (ld. at 6.) The
def endant s argue t hat the proposed facts which woul d be included in
an anmended conplaint likewise fail to state a claim of sex-
stereotypi ng, and therefore an anendnent woul d be futile.

A person filing a lawsuit for violation of Title VII of the
Cvil R ghts Act nust first exhaust admnistrative renedies by
filing a charge of discrimnation with the EECC 42 U.S.C. 8
2000e-5(e)(1). A lawsuit alleging violation of Title VIl is
limted to the allegations in the EEOC charge and all cl ai ns which
coul d be expected to arise out of the charge. Haithcock v. Frank,

958 F.2d 671, 675 (6th GCr. 1992). In order to exhaust

adm nistrative renedies, a plaintiff need not conform to [ egal



technicalities or use the exact wordi ng which m ght be required in
a judicial pleading. Jones v. Sunser Retirenent Village, 209 F.3d
851, 853 (6th Cir. 2000).

To state a Title VIl clai mof sexual harassnment, the plaintiff
must show that the harassnment was “based on sex.” Yeary V.
Goodwi I I I ndus-Knoxville, Inc., 107 F.3d 443, 447-48 (6th Gr.
1997). The critical issue in a sexual harassnent claimis “whether
menbers of one sex are exposed to disadvantageous ternms or
condi tions of enploynent to which nenbers of the other sex are not
exposed.” Oncale v. Sundowner O fshore Services, Inc, 523 U. S. 75,
80 (1998). “[H arassnment based solely upon a person's sexua
preference or orientation (and not on one's sex) i s not an unl awf ul
enpl oynment practice under Title VII.” Spearman v. Ford Mtor Co.,
231 F.3d 1080, 1084 (7th Cir. 2000). “[While sex stereotypi ng nmay
constitute evidence of sex discrimnation, ‘[r]emarks at work that
are based on sex-stereotypes do not inevitably prove that gender
played a part in a particular enploynent decision.”” Id. at 1085,
qguoting Price Waterhouse v. Hopkins, 490 U.S. 228, 251 (1989). To
state a claim for sex-stereotyping, a plaintiff nust show “that
failure to conformto certain gender stereotypes was a criteriain
an enploynent decision. (ld.) See also Smth v. City of Salem
Chio, 2004 W 174580 at *5, No. 03-3399 (6th Gr., Aug. 5,
2004) (finding allegations that enpl oyee was discrimnated agai nst

based upon enpl oyee’ s gender non-conform ng behavi or and appear ance



were actionable under Title VII).

After careful review of the plaintiffs’ proposed factual
amendnments, the court finds that the anendnents would not
necessarily be futile. First of all, sone of the proposed factual
amendnents relate to clainms of retaliation, not sexual harassnent.
O hers rel ate t o gender non-conform ng behavi or. The anendnents do
not fail on their face for failure to exhaust admnistrative
remedies. Both plaintiffs alleged discrimnation based on sex at
the EEOC | evel by checking the appropriate box on the conpl aint
form Nor does the court find that the anmendnents would be futile
because they untinely assert a claimfor sex-stereotyping. To the
extent a claimfor sex-stereotyping arises out of the sane conduct
all eged in the original conplaint, any amendnent woul d rel at e back.
FeEp. R Cv. Pro. 15(c). The anendnents will not cause any del ay or
prejudice, either. This case was just commenced in April of 2004.
The defendants can supplenment their notion to dismss to address
t he new factual allegations.

Accordingly, the plaintiffs’ notion to anend is granted. The
plaintiffs shall file their anended conplaint within ten days of
the date of service of this order.

I T 1S SO ORDERED t his 26th day of August, 2004.

DI ANE K. VESCOVO
UNI TED STATES MAG STRATE JUDGE



